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final determination that the election is
invalid. Also, CMS informs the plan
sponsor that, within 45 days of the date
of the notice of final determination,
the plan, subject to paragraph (i)(1)(iii)
of this section, must comply with all
requirements of this part for the speci-
fied period for which CMS has deter-
mined the election to be invalid.

(j) Enforcement. To the extent that an
election under this section has not
been filed or a non-Federal govern-
mental plan otherwise is subject to one
or more requirements of this part, CMS
enforces those requirements under part
150 of this subchapter. This may in-
clude imposing a civil money penalty
against the plan or plan sponsor, as de-
termined under subpart C of part 150.

(k) Construction. Nothing in this sec-
tion should be construed to prevent a
State from taking the following ac-
tions:

(1) Establishing, and enforcing com-
pliance with, the requirements of State
law (as defined in §146.143(d)(1)), includ-
ing requirements that parallel provi-
sions of title XXVII of the PHS Act,
that apply to non-Federal govern-
mental plans or sponsors.

(2) Prohibiting a sponsor of a non-
Federal governmental plan within the
State from making an election under
this section.

[79 FR 30336, May 27, 2014]
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§147.100 Basis and scope.

Part 147 of this subchapter imple-
ments the requirements of the Patient
Protection and Affordable Care Act
that apply to group health plans and
health insurance issuers in the Group
and Individual markets.

§147.102 Fair health insurance pre-
miums.

(a) In general. With respect to the
premium rate charged by a health in-
surance issuer in accordance with
§156.80 of this subchapter for health in-
surance coverage offered in the indi-
vidual or small group market—

(1) The rate may vary with respect to
the particular plan or coverage in-
volved only by determining the fol-
lowing:

(i) Whether the plan or coverage cov-
ers an individual or family.

(ii) Rating area, as established in ac-
cordance with paragraph (b) of this sec-
tion. For purposes of this paragraph,
rating area is determined in the small
group market using the group policy-
holder’s principal business address and
in the individual market using the pri-
mary policyholder’s address. For plans
(other than qualified health plans of-
fered through the Federally-facilitated
Small Business Health Options Pro-
gram) for which an issuer can dem-
onstrate that it relied in good faith on
guidance from an applicable State au-
thority issued before August 28, 2013,
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that differs from this paragraph
(a)(1)(ii), the preceding sentence will
not apply until the first plan year be-
ginning on or after January 1, 2015 with
respect to coverage in the small group
market.

(iii) Age, except that the rate may
not vary by more than 3:1 for like indi-
viduals of different age who are age 21
and older and that the variation in rate
must be actuarially justified for indi-
viduals under age 21, consistent with
the uniform age rating curve under
paragraph (e) of this section. For pur-
poses of identifying the appropriate age
adjustment under this paragraph and
the age band under paragraph (d) of
this section applicable to a specific en-
rollee, the enrollee’s age as of the date
of policy issuance or renewal must be
used.

(iv) Subject to section 2705 of the
Public Health Service Act and its im-
plementing regulations (related to pro-
hibiting discrimination based on health
status and programs of health pro-
motion or disease prevention) as appli-
cable, tobacco use, except that such
rate may not vary by more than 1.5:1
and may only be applied with respect
to individuals who may legally use to-
bacco under federal and state law. For
purposes of this section, tobacco use
means use of tobacco on average four
or more times per week within no
longer than the past 6 months. This in-
cludes all tobacco products, except
that tobacco use does not include reli-
gious or ceremonial use of tobacco.
Further, tobacco use must be defined
in terms of when a tobacco product was
last used.

(2) The rate must not vary with re-
spect to the particular plan or coverage
involved by any other factor not de-
scribed in paragraph (a)(1) of this sec-
tion.

(b) Rating area. (1) A state may estab-
lish one or more rating areas within
that state, as provided in paragraphs
(b)(3) and (b)(4) of this section, for pur-
poses of applying this section and the
requirements of title XXVII the Public
Health Service Act and title I of the
Patient Protection and Affordable Care
Act.

(2) If a state does not establish rating
areas as provided in paragraphs (b)(3)
and (b)(4) of this section or provide in-

45 CFR Subtitle A (10-1-14 Edition)

formation on such rating areas in ac-
cordance with §147.103, or CMS deter-
mines in accordance with paragraph
(b)(5) of this section that a state’s rat-
ing areas under paragraph (b)(4) of this
section are not adequate, the default
will be one rating area for each metro-
politan statistical area in the state and
one rating area comprising all non-
metropolitan statistical areas in the
state, as defined by the Office of Man-
agement and Budget.

(3) A state’s rating areas must be
based on the following geographic
boundaries: Counties, three-digit zip
codes, or metropolitan statistical areas
and non-metropolitan statistical areas,
as defined by the Office of Management
and Budget, and will be presumed ade-
quate if either of the following condi-
tions are satisfied:

(i) The state established by law, rule,
regulation, bulletin, or other executive
action uniform rating areas for the en-
tire state as of January 1, 2013.

(ii) The state establishes by law, rule,
regulation, bulletin, or other executive
action after January 1, 2013 uniform
rating areas for the entire state that
are no greater in number than the
number of metropolitan statistical
areas in the state plus one.

(4) Notwithstanding paragraph (b)(3)
of this section, a state may propose to
CMS for approval a number of rating
areas that is greater than the number
described in paragraph (b)(3)(ii) of this
section, provided such rating areas are
based on the geographic boundaries
specified in paragraph (b)(3) of this sec-
tion.

(5) In determining whether the rating
areas established by each state under
paragraph (b)(4) of this section are ade-
quate, CMS will consider whether the
state’s rating areas are actuarially jus-
tified, are not unfairly discriminatory,
reflect significant differences in health
care unit costs, lead to stability in
rates over time, apply uniformly to all
issuers in a market, and are based on
the geographic boundaries of counties,
three-digit zip codes, or metropolitan
statistical areas and non-metropolitan
statistical areas.

(c) Application of variations based on
age or tobacco use. With respect to fam-
ily coverage under health insurance
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coverage, the rating variations per-
mitted under paragraphs (a)(1)(iii) and
(a)(1)(iv) of this section must be ap-
plied based on the portion of the pre-
mium attributable to each family
member covered under the coverage.

(1) Per-member rating. The total pre-
mium for family coverage must be de-
termined by summing the premiums
for each individual family member.
With respect to family members under
the age of 21, the premiums for no more
than the three oldest covered children
must be taken into account in deter-
mining the total family premium.

(2) Family tiers under community rat-
ing. If a state does not permit any rat-
ing variation for the factors described
in paragraphs (a)(1)(iii) and (a)(1)(iv) of
this section, the state may require that
premiums for family coverage be deter-
mined by using uniform family tiers
and the corresponding multipliers es-
tablished by the state. If a state does
not establish uniform family tiers and
the corresponding multipliers, the per-
member-rating methodology under
paragraph (c)(1) of this section will
apply in that state.

(3) Application to small group market—
(i) In the case of the small group mar-
ket, the total premium charged to a
group health plan is determined by
summing the premiums of covered par-
ticipants and beneficiaries in accord-
ance with paragraph (c)(1) or (2) of this
section, as applicable.

(ii) Subject to paragraph (c)(3)(iii) of
this section, nothing in this section
prevents a state from requiring issuers
to offer to a group health plan, or an
issuer from voluntarily offering to a
group health plan, premiums that are
based on average enrollee premium
amounts, provided that the total group
premium established at the time of ap-
plicable enrollment at the beginning of
the plan year is the same total amount
derived in accordance with paragraph
(c)(1) or (2) of this section, as applica-
ble.

(iii) Effective for plan years begin-
ning on or after January 1, 2015, an
issuer that, in connection with a group
health plan in the small group market,
offers premiums that are based on av-
erage enrollee premium amounts under
paragraph (c)(3)(ii) of this section
must—

§147.102

(A) Ensure an average enrollee pre-
mium amount calculated based on ap-
plicable enrollment of participants and
beneficiaries at the beginning of the
plan year does not vary during the plan
year.

(B) Unless a state establishes and
CMS approves an alternate rating
methodology, calculate an average en-
rollee premium amount for covered in-
dividuals age 21 and older, and cal-
culate an average enrollee premium
amount for covered individuals under
age 21. The premium for a given family
composition is determined by summing
the average enrollee premium amount
applicable to each family member cov-
ered under the plan, taking into ac-
count no more than three covered chil-
dren under age 21.

(C) Pursuant to applicable state law,
ensure that the average enrollee pre-
mium amount calculated for any indi-
vidual covered under the plan does not
include any rating variation for to-
bacco use permitted under paragraph
(a)(1)(iv) of this section. The rating
variation for tobacco use permitted
under paragraph (a)(1)(iv) of this sec-
tion is determined based on the pre-
mium rate that would be applied on a
per-member basis with respect to an in-
dividual who uses tobacco and then in-
cluded in the premium charged for that
individual.

(D) To the extent permitted by appli-
cable state law and, in the case of cov-
erage offered through a Federally-fa-
cilitated SHOP, as permitted by
§156.285(a)(4) of this subchapter, apply
this paragraph (c¢)(3)(iii) uniformly
among group health plans enrolling in
that product, giving those group health
plans the option to pay premiums
based on average enrollee premium
amounts.

(d) Uniform age bands. The following
uniform age bands apply for rating pur-
poses under paragraph (a)(1)(iii) of this
section:

(1) Child age bands. A single age band
for individuals age 0 through 20.

(2) Adult age bands. One-year age
bands for individuals age 21 through 63.

(3) Older adult age bands. A single age
band for individuals age 64 and older.

(e) Uniform age rating curves. Each
state may establish a uniform age rat-
ing curve in the individual or small
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group market, or both markets, for
rating purposes under paragraph
(a)(1)(iii) of this section. If a state does
not establish a uniform age rating
curve or provide information on such
age curve in accordance with §147.103, a
default uniform age rating curve speci-
fied in guidance by the Secretary will
apply in that state which takes into
account the rating variation permitted
for age under state law.

(f) Special rule for large group market.
If a state permits health insurance
issuers that offer coverage in the large
group market in the state to offer such
coverage through an Exchange starting
in 2017, the provisions of this section
applicable to coverage in the small
group market apply to all coverage of-
fered in the large group market in the
state.

(g) Applicability date. The provisions
of this section apply for plan years (in
the individual market, policy years)
beginning on or after January 1, 2014.

(h) Grandfathered health plans. This
section does not apply to grandfathered
health plans in accordance with
§147.140.

[78 FR 13436, Feb. 27, 2013, as amended at 78
FR 54133, Aug. 30, 2013; 79 FR 13834, Mar. 11,
2014]

§147.103 State reporting.

(a) 2014. If a state has adopted or in-
tends to adopt for the 2014 plan or pol-
icy year a standard or requirement de-
scribed in this paragraph, the state
must submit to CMS information about
such standard or requirement in a form
and manner specified in guidance by
the Secretary no later than March 29,
2013. A state standard or requirement is
described in this paragraph if it in-
cludes any of the following:

(1) A ratio narrower than 3:1 in con-
nection with establishing rates for in-
dividuals who are age 21 and older, pur-
suant to §147.102(a)(1)(iii).

(2) A ratio narrower than 1.5:1 in con-
nection with establishing rates for in-
dividuals who use tobacco legally, pur-
suant to §147.102(a)(1)({iv).

(3) Geographic rating areas, pursuant
to §147.102(b).

(4) In states that do not permit rat-
ing based on age or tobacco use, uni-
form family tiers and corresponding
multipliers, pursuant to §147.102(c)(2).

45 CFR Subtitle A (10-1-14 Edition)

(5) A requirement that that issuers in
the small group market offer to a
group premiums that are based on av-
erage enrollee amounts, pursuant to
paragraph §147.102(c)(3).

(6) A uniform age rating curve, pur-
suant to §147.102(e).

(b) Updates. If a state adopts a stand-
ard or requirement described in para-
graph (a) of this section for any plan or
policy year beginning after the 2014
plan or policy year (or updates a stand-
ard or requirement that applies for the
2014 plan or policy year), the state
must submit to CMS information about
such standard in a form and manner
specified in guidance by the Secretary.

(c) Applicability date. The provisions
of this section apply on March 29, 2013.

[78 FR 13437, Feb. 27, 2013]

§147.104 Guaranteed availability of
coverage.

(a) Guaranteed availability of coverage
in the individual and group market. Sub-
ject to paragraphs (b) through (d) of
this section, a health insurance issuer
that offers health insurance coverage
in the individual, small group, or large
group market in a State must offer to
any individual or employer in the
State all products that are approved
for sale in the applicable market, and
must accept any individual or em-
ployer that applies for any of those
products.

(b) Enrollment periods. A health insur-
ance issuer may restrict enrollment in
health insurance coverage to open or
special enrollment periods.

(1) Open enrollment periods—(i) Group
market. (A) Subject to paragraph
(b)(1)(A)(B) of this section, a health in-
surance issuer in the group market
must allow an employer to purchase
health insurance coverage for a group
health plan at any point during the
year.

(B) In the case of a group health plan
in the small group market that cannot
comply with employer contribution or
group participation rules for the offer-
ing of health insurance coverage, as al-
lowed under applicable State law and
in the case of a QHP offered in the
SHOP, as permitted by §156.285(e) of
this subchapter, a health insurance
issuer may restrict the availability of
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